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Other Concerns Raised in Protests

Water Contracts from Flaming Gorge Dam

The U.S. Bureau of Reclamation (Reclamation) stated in its protest that stored water is delivered
to Lake Powell each year pursuant to the Colorado River Storage Project authorization.
Reclamation asserts that any right to use stored water released from Flaming Gorge Reservoir
must be based on a water service contract with Reclamation. Reclamation states that it believes
without this water service contract, Permanent Change Application 09-462 (a35874) is only
entitled to divert Green River accretion below Flaming Gorge Dam and, based on the change
application priority date, may face a shortage of water available for diversion from the river.

Applicant’s Statement

The applicant pointed out that the flows of the Green River as measured at the Green River
station average over 4 million acre-feet per year while releases from Flaming Gorge Dam
average only 1.4 million acre-feet per year. The majority of flows at the Green River station
come from downstream tributaries to the Green River, not from storage released from Flaming
Gorge Dam.

Subsection Conclusion
Once water is released from Flaming Gorge Dam, provided it is not encumbered by other change
applications or service contracts, it is regulated as part of the flow of the river on a priority basis.

Summary of the State Engineer’s Evaluation and Conclusions

Upon a review of the criteria of the relevant statutes and the information presented by the parties
to this application, the State Engineer finds that there is reason to believe that this application
complies with the requirements of Utah Code Ann. §73-3-8 and should be approved.

It is, therefore, ORDERED and Permanent Change Application Number 09-462 (a35874) is
hereby APPROVED subject to prior rights and the following conditions:

1) The diversion and depletion of water under this application is limited to
24,000 acre-feet annually. The total rate of diversion may not exceed 75 cfs
when combined with Change Application Number 89-74 (a35402).

2) The applicant shall install and maintain measuring and totalizing recording
devices to meter all water diverted from the Green River and shall annually
report this data to the Division of Water Rights Water Use Program.

3) Sufficient reservoir storage must be maintained to provide for the safe
shutdown of plant operations and provide for emergency operations at the
plant during periods of curtailment in the event of future compact calls or
physical shortages of water.
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4)

5)

6)

7)

8)

If historical resources such as human remains (skeletons), prehistoric arrowheads/spear points,
waste flakes from stone tool production, pottery, ancient fire pits, historical building foundations,
remains, artifacts (glass, ceramic, metal, etc.) are found during construction, call the Utah

Approval of this application is conditioned on the requirement that the
applicant or its agent successfully completes the Section 7 Consultation with
the U.S. Fish and Wildlife Service and complies with any conservation
measures required.

Prior to altering any natural channel or constructing new diversion structures
from the Green River, the applicant must file and receive approval of a
Stream Alteration Permit with the Division of Water Rights pursuant to the
requirements of Utah Code Ann. §73-3-29 and Rule R655-13 of the Utah
Administrative Code. Stream Alteration Permits are received and processed
by the Dam Safety Section of the Division of Water Rights, which may be
contacted at (801) 538-7240. Additional information on permitting
requirements for stream alteration activities can be obtained on the Division
of Water Rights’ website at http://waterrights.utah.gov.

Prior to commencing construction of any dam or similar water impounding
structure, plans, and specifications for the dam, prepared by a licensed
engineer, must be provided to the Dam Safety Section of the Division of
Water Rights for review and approval pursuant to the requirements of Utah
Code Title 73, Chapter 5a and Rule R655-11 of the Utah Administrative
Code. After approval of the plans and specifications by the State Engineer,
construction of the dam may commence if all other necessary authorizations
are obtained.

Approval of this change application does not grant any rights to use property
not owned or controlled by the applicant or its agent. Acquisition of all
necessary easements, rights of way, or title to property must be made before
construction begins. No rights of trespass are created or implied by this
approval.

The applicant and its agents are required to comply with all applicable local,
state, and federal statutes, ordinances, and rules required for construction of
this project.

Division of State History at 801-533-3555.

As noted, this approval is granted subject to prior rights. The applicant shall be liable to mitigate
or provide compensation for any impairment of or interference with prior rights as such may be
stipulated among parties or decreed by a court of competent jurisdiction. This application is also
approved according to the conditions of the current appropriation policy guidelines for the

Colorado River Drainage, adopted March 7, 1990.



ORDER OF THE STATE ENGINEER
Permanent Change Application Number
09-462 (a35874)

Page 22

The applicant is advised that other permits are required before any development of this
application can begin and it is the responsibility of the applicant to determine the applicability of
and acquisition of such permits. Once all other permits have been acquired, this approval is
authority to develop the water under this application, which under Utah Code Ann. Sections 73-
3-10 and 73-3-12, must be diligently prosecuted to completion. The water must be put to
beneficial use and proof must be filed on or before November 30, 2017, which is the end of the
50-year period under which proof is due on Water Right 09-462 (A37287), or a request for
extension of time must be acceptably filed and approved; otherwise the application will be
lapsed. This approval is limited to the rights to divert and beneficially use water and does not
grant any rights of access to, or use of land or facilities not owned by the applicant.

Proof of beneficial use is evidence to the State Engineer that the water has been placed to its
fullest intended beneficial use. As required by Utah Code Ann. § 73-3-16, it must be prepared
by a registered engineer or land surveyor, who will certify to the location of all diversions, places
of use, the extent of uses under this water right, and that other conditions of approval of this
application are being complied with.

Failure to comply with the requirements of the applicable statutes may result in the lapsing of
this permanent change application.

It is the applicant's responsibility to maintain a current address with this office and to
update ownership of their water right. Please notify this office immediately of any change
of address or for assistance in updating ownership.

Your contact with this office, should you need it, is with the Southeastern Regional Office. The
telephone number is 435-613-3750. '

This Order is subject to the provisions of Administrative Rule R655-6-17 of the Division of
Water Rights and to Sections 63G-4-302, 63G-4-402, and 73-3-14 of the Utah Code, which
provide for filing either a Request for Reconsideration with the State Engineer or de novo review
by the appropriate District Court. A Request for Reconsideration must be filed with the State
Engineer within 20 days of the date of this Order. However, a Request for Reconsideration is
not a prerequisite to seeking judicial review. An action for judicial review must be filed within
30 days after the date of this Order or, if a Request for Reconsideration has been filed, within 30
days after the date the Request for Reconsideration is denied. A Request for Reconsideration is
deemed denied when no action is taken 20 days after the Request is filed.

Dated this 29 7% day of %‘12012.

X S

Kent L. yones,‘P%, Statg Engineer




ORDER OF THE STATE ENGINEER
Permanent Change Application Number

09-462 (a35874)
Page 23

Mailed a copy of the foregoing Order this .27 %% day of % 2012 to:

San Juan County Water Conservancy District

PO Box 246
Blanding, UT 84511

Western Resource Advocates
c/o Bart Miller

2260 Baseline Road, #200
Boulder, CO 80302

United States Department of the Interior

c/o Megan A. Estep

PO Box 25486 Denver Federal Center

Denver, CO 80225-0486

Nancy Dunham
PO Box 540
Green River, UT 84525

Chris Dunham
PO Box 193
Green River, UT 84525

Green River Canal Company
c/o Dean King

PO Box 84

Green River, UT 84525

Curtis and Kerry Rozman
PO Box 416
Green River, UT 84525-0416

Center for Biological Diversity
c/o Rob Mrowka

4261 Lily Glen Ct.

North Las Vegas, NV 89032

Green River Cooperative
c/o Von Bowerman

PO Box 88

Green River, UT 84525

Utah Rivers Council

c/o Ted Wilson

1055 East 2100 South
Salt Lake City, UT 84108

United States Bureau of Reclamation
c/o Provo Office Director

302 East 1860 South

Provo, UT 84606-7317

HEAL Utah

c/o Christopher Thomas

68 South Main Street, Suite 400
Salt Lake City, UT 84101

Uintah Water Conservancy District
c/o N. Gawain Snow

78 West 3325 North

Vernal, UT 84078

Living Rivers and Uranium Watch
c/o John Weisheit

PO Box 466

Moab, UT 84532

Holiday Expeditions, Inc.
c/o Dee Holladay

544 East 3900 South

Salt Lake City, UT 84107

Green River Companies

c/o Nancy Stark

9746 South Roberts Road
Palos Hills, IL 60465-1470

The Sierra Club Utah Chapter
c/o Daniel R. Mayhew

2159 South 700 East, Suite 210
Salt Lake City, UT 84106
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Lee Thayn
PO Box 447
Green River, UT 84525

Red Rock Forests

c/o Harold Shepherd

PO Box 2069

Homer, AK 99603-2069

Tim Vetere
PO Box 404
Green River, UT 84525

Grand County Council Members
c/o Robert Greenberg

125 East Center Street

Moab, UT 84532

David Erley
328 Castle Valley Drive
Castle Valley, UT 84532

Joni Pace
PO Box 227
Green River, UT 84525

Pamala R. Hackley
HC 64 Box 3208
Castle Valley, UT 84532

William H. and Geniel Reay
PO Box 257
Green River, UT 84525

Mitchell B. Vetere
PO Box 632
Green River, UT 84525

Jay Vetere
PO Box 175
Green River, UT 84525

Greg Vetere
PO Box 131
Green River, UT 84525

Utah State Capitol

c/o Gary R. Herbert, Governor
350 North State Street, Suite 200
Salt Lake City, UT 84114-2220

Utah Department of Natural Resources
c/o Tammy Kikuchi

1594 West North Temple

Salt Lake City, UT 84114

David K. Marble, P.E.
Assistant State Engineer for Dam Safety
Division of Water Rights

Stream Alteration Section
Division of Water Rights

Water Use Program
Division of Water Rights

e
onia R. Nava, Applica?:ions/Records Secretary



