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February 12, 2008

The Honorable Dale Klein
Chairman

U.S. Nuclear Regulatory Commission
11555 Rockville Pike

One White Flint North

Rockville, Maryland 20852

Dear Chairman Klein:

On November 27, 2007, I wrote to you to express my concems about an
application submitted to the Nuclear Regulatory Commission (NRC) by EnergySolutions,
Inc., for a license to import 20,000 tons of low-level radioactive waste (LLRW) into the
United States from Italy for treatment and disposal. Yesterday, the NRC published a
notice setting a 30-day comment period for that application in the Federal Regz'ster.’ The
waste would result from a contract between EnergySolutions and Sogin, a government-
owned Italian company, which is decommissioning several nuclear reactors. The waste
would be processed in Tennessee with the resulting product to be disposed of in
EnergySolutions’ Clive, Utah, Class A disposal site. This application is the first attempt
by a U.S. waste processing company to import large amounts of LLRW as part of an
agreement to decommission foreign nuclear reactors and, if granted, it is anticipated that
many other such license applications will follow.

In addition to providing you with a letter, I recently wrote a letter to the executive
director of the Northwest Interstate Compact on Low-Level Radioactive Waste
Management, and to the governors of the Compact’s member states (copy attached), I
want to reiterate and provide additional information to support my opposition to the
granting of this license:

Section 274(c)(2) of the Atomic Energy Act clearly places the responsibility for
granting licenses for the importing of radioactive waste in the hands of the Commission.
However, to approve EnergySolutions’ license would run counter to congressionally
established national policies that stem from the beginning of this nation’s roleasa
generator of nuclear energy. For almost 30 years, Congress has been attempting
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legislative solutions to the national need for sufficient disposal capacity for LLRW
generated here in the U.S. There is no indication in this legislative history, nor in the
NRC’s regulatory actions, that there was any intention that the United States would ever
become a welcome repository of foreign-generated radioactive waste. The Nuclear
Waste Policy Act of 1980 (P.L. 96-573) established state compacts to find disposal sites
for the waste generated inside of those compacts. It also required the Department of
Energy to “define the disposal capacity needed for present and future low-level
radioactive waste on a regional basis.”* As Senator J. Bennett Johnston stated during the
debate on the Nuclear Waste Policy Act of 1980, it was the “national interest” that was to
be protected by this law. Senator Ernest Hollings said that, “It has become clear that a
national solution to low-level waste storage must be worked out.”® The Senate report on
the legislation stated that the nation’s waste “must be stored somewhere.””*

Similar positions were expressed by Members of Congress during the debate on
the passage of the Low-Level Radioactive Waste Policy Amendments Act of 1985 (P.L.
99-240). “By passing this bill . . . [w]e can avert a crisis in the disposal of low-level
nuclear waste, and we can work toward a solution of a problem that has troubled our
Nationssince the onset of nuclear technology,” Rep. John Spratt argued on the floor of the
House.

The promulgation of the regulations establishing the licensing system for the
importation of LLRW also do not refer to any policy change designed to further or
encourage the processing and disposal of foreign-generated LLRW in U.S. sites. In fact,
such commerce was not even anticipated. The NRC stated that the rule would notbe a
burden under the Paperwork Reduction Act because

We expect that there will be few export and imports per year that will be
covered by the new requirements established by the rule . . . .

To the NRC’s knowledge, there is no appreciable U.S. import or export
traffic in radioactive waste. A possible except is the widely accepted
practice of returning depleted sealed radioactive sources to a manufacturer
for recycle or disposal. This practice is generally encouraged . . . . For this
reason, such shipments are excluded from the definition of “radioactive
waste” in the final rule.® ‘

Moreover, the regulations in 10 CFR 110 were amended specifically to conform
to the guidelines of the International Atomic Energy Agency (IAEA) Code of Practice on
the International Transboundary Movement of Radioactive Waste which the U.S. had
strongly supported. According to the final rule, the Code resulted from a concern within

% 42 USC 2021d(b)(1)(A).

126 Cong. Record 11978 (July 28, 1980) and 126 Cong. Record 20138 (July 29, 1980).
* “Background and Need,” Senate Report 96-548, Jan. 3, 1980,

° 131 Cong. Record 11403 (Dec. 9, 1985). -

® 60 Fed.Reg. 37556,37561-2 (July 21, 1993).
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the JAEA about possible “improper transfer and disposal of radioactive waste.”” There
was particular concern that LLRW would be shipped from countries with nuclear
generators to other countries under false pretenses.® These amendments were also
intended to strengthen the NRC’s control over radioactive waste entering and leaving the
United States.

However, when two commenters on the proposed rule suggested that no category
of radivactive waste be moved info or out of the U.S., the NRC did not agree with these
restrictive approaches because it might interfere with some higher national policy goal.

International commerce in radioactive waste, including movement of
waste into and out of the United States, may be desirable from a policy
perspective. For example, some commerce involving radioactive waste
may further important policy goals of the international community (such
as waste shipments for international research) and other shipments may
embody desirable take-back features (such as return of U.S. Government

- radioactive waste and shipments of used radioactive sources to authorized
consignees).’ '

That “important policy goal” is not apparent in this license application. What is
absolutely clear from this legislative and regulatory history is that neither the Congress
nor the NRC ever intended or anticipated that this rule might be used to further the
commercial importation of LLRW from foreign decommissioned reactors or other
nuclear generators to fill our domestic disposal sites. The legislative and regulatory
record reflects only very narrow circumstances where the national interest may open the
door to importing waste for disposal. To accept a license for importation absent a clear
showing that this furthers a national or international policy goal establishes a major
policy change which the Congress has not yet addressed and which the NRC should not
implement through the fagade of this single licensing action.

According to a recent report from the Government Accountability Office, there is
not a single European nation with adequate disposal options for its LLRW. GAO also
found that Japan, Canada, Mexico and Australia did not have adequate capacity.'°
Obviously, if the U.S. opens its doors through this license to become the world’s nuclear
garbage dump, there will be many generators only too happy to comé in. There seems
little effort in the current regulatory process to prevent this from happening precisely
because no one ever anticipated that it could happen. ’

The United States cannot be put in this positic;n based on the revenue aspirations
of a single company, which at this moment also is the single U.S. facility that will take
Class A LLRW waste from all generators except those located within the Northwest
Compact. This would not further our national interest.

7 60 Fed.Reg. 37556, supra. :

8 60 Fed.Reg. 37556, 37557-8, supra.

%60 Fed.Reg. 37556, 37557, supra.

““Low-Level Radioactive Waste Management,” GAO-07-221, Figure 8, p, 24 (March 2007).
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Therefore, by this letter, I am asking you to study the broader policy implications
contained in this license application. I believe that when you mieasure this application
against the clear national interest standards that underpin both the relevant statutes and
regulations, you will conclude that you should reject this license application.

&}cegly,

/

BART GORDO
Chairman

Cc:  The Honorable Ralph Hall
Ranking Member

Attachments
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" The Honorable Jon Huntsman, Jr. -
Goveérnor of Utah :
-Utah State Capitol Complex
350 North State Street, Suite 200
PO Box 142220 .
.Salt Lake City, Utah 84114-2220

Dear Governor Huntsman,

Enclosed is a letter I sent today to the Northwest Interstate Compact of Low-Level
‘Radioactive Waste Management to address a very significant issue: the disposal of low-level
‘radioactive waste (LLRW) from foreign nuclear power companiés in a private site located within
the boundaries of the Northwest Interstate Cormpact. S

In September of 2007, EnergySolutions filed an application with the Nuclear Regulatory
Commission (NRC) to import 20,000 tons of radioactive waste from nuclear reactors being
decommissioned in Italy. Accordihg.to that application, the waste would be processed in
Tennessee with the resulting product to be disposed on in EnergySolutions® Clive, Utah, Class A
disposal site. Under the import licensing regulations of the Nuclear Regulatory Commiission, the
Northwest Compact will be asked to comment on that application. o

EnergySolutions has the only low-level radioactive waste (LLRW) disposal site in private
hands in the United States. By its own accounting, it disposes of more than 90 percent of the
LLRW generated in the United States. It does so through a license granted by the State of Utah
as an NRC agreement state and with the permission of the Northwest Interstate Compact on
Low-Level Radioactive Waste Management, However, in its 1998 Second Amended Resolution
and Order, permitting LLRW to be disposed of at the Utah, site, the Compact stated that only =
because the facility served “an important national purpose” would it be allowed to accept waste
from states outside of the compact. The Compact also reserved the right to “modify or rescind” -
its authorization at any time.! : ) .

The U.S. has a long-term storage challenge for both low-level and high-level waste, and
many European countries face exactly the same challenge. It is not at all clear what “national

purpose” would be served by-allowing LLRW from other countries to utilize our limited disposal
resources. I bring all this to your attention tc let you know that I have asked the Compact to

! “Second Amended Resolution and Order,” Northwest Interstate Compact, Nov. 9, 1998, p. 2.
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review the authorization granted to EnergySolutions and undertake a modification of their policy
to disallow the storage of waste of which any part has come from a foreign waste generator.

I hops, after consideration of the situation, that you will direct your representative to the
Compact to amend EnergySolutions® authorization so that this country does not sxmply become
the nuclear garbage dump for the world

Sincerely, .

BART GORDON
Chairman

Cc:  The Honorable Ralph Hall
Ranking Member

Attachment



Letter also sent to:

The Honorable Dave Freudenthal
Governor of Wyoming

State Capitol, 200 West 24th Street
Cheyenne, WY 82002-0010

The Honorable Linda Lingle
Governor, State of Hawai'i
Executive Chambers

State Capitol

Honolulu, Hawai'i 96813

The Honorable Chris Gregoire
Governor of Washington

PO Box 40002

Olympia, WA 98504-0002
Governor's Office (360) 902-4111

'The Honorable Ted Kulongoski
‘Governor of Oregon

160 State Capitol

900 Court Street

Salem, Oregon 97301-4047

The Honorable C.L. "Butch" Otter
Governor of Idaho

P.O. Box 83720

Boise, Idaho 83720

The Honorable Sarah Palin
Governor of Alaska

State Capitol

P.O. Box 110001

Juneau, AK 99811-0001

The Honorable Brian D. Schweitzer
Governor of Montana

Montana State Capitol Bldg.

P.O. Box 200801

Helena MT 59620-0801
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February 1, 2008

Mr. Michael Gamer, Executive Director

Northwest Interstate Compact on :
Low-Level Radioactive Waste Management

Washington State Department of Ecology

P.O. Box 47600

Olympia, Washington 98504-7600

Dear Mr. Gamer:

In September of 2007, EnergySolutions filed an application with the Nuclear Regulatory
Commission (NRC) to import 20,000 tons of radioactive waste from nuclear reactors being
decommissioned in Italy. According to that application, the waste would be processed in
Tennessee with the resulting product to be disposed of in EnergySolutions* Clive, Utah, Class A

- disposal site,

EnergySolutions has the only low-level radioactive waste (LLRW) disposal site in private
hands in the United States. By its own accounting, it disposes of more than 90 percent of the
LLRW generated in the United States, It does so through a license granted by the State of Utah
as an NRC agreement state and with the permission of the Northwest Interstate Compact on -
Low-Level Radioactive Waste Management, However, in its 1998 Second Amended Resolution
and Order, permitting LLRW to be disposed of at the Utah, site, the Compact stated that only
because the facility served “an important national purpose” would it be allowed to accept waste
frofn states outside of the compact. The Compact reserved the right to “modify or rescind” its
authorization at any time.’ . '

In the next few days, the Comipact will be asked by the NRC to approve or disapprove
this ficense to dispose of foreign nuclear waste at EnergySolutions® Utah site. These plans by
EnergySolutions suggest that it is time for the Northwest Compact to reexamine the basis of its
earlier approval and determine what national purpose is served by allowing EnergySolutions to
open its site to foreign waste. This is a very important decision. If granted, this import license
would represent an unprecedented reversal in this nation’s approach to the disposal of its own
LLRW. It would say to the world that the United States is open for business and will take the
world’s low-level radioactive waste until our facilities are filled, regardless of the needs of our
own country. Additionally, such an action would have the additional effect of making the United
States responsible for monitoring foreign waste for hundreds of years as some LLRW has a half-

life of 500 or more years.

! “Second Amended Resolution and Order,” Northwest Interstate Compact, Nov. 9,1998,p. 2.



Mr, Michael Garner
February 1, 2008
Page 2

The U.S. has a long-term storage challenge for both low-level and high-level waste, and
many Buropean countries face exactly the same challenge. We are rapidly approaching the

limits of the existing Class B and C LLRW disposal sites. It has been projected that there are 20 -

years of storage available for Class A LLRW, but this is based on using all of the

Ener g:yuu:«’uuurm uayauu ¥y for domestic waste, C&Tﬁﬁﬂfy, nota singze country in Europe has
disposal options for all classes of its LLRW. Despite the plans of various countries for siting
LLRW disposal facﬂmes they have had the same difficulties as in the U.S. to actually
implement those plans.® EnergySolutions would offer a convenient alternative to confronting
those thomy issues.

Since the Low-Level Radioactive Waste Policy Act of 1980 was passed to address the
problem of disposal of LLRW from U.S. nuclear reactors and other sources, and amended in
1985 to establish regional compacts to look for LLRW disposal sites, the focus of our regulatory

“system has been on establishing a process to site and license facilities to handle domestic waste.
Although small amounts of foreign radioactive waste occasmnally have been processed in the
United States over the years, the largest appears to have been 1.4 million pounds.* :
EnergySolutions is asking to import 40 million pounds, an increase of more than 25-fold.

If this application were a one-time occurrence, perhaps it would be of Jess significance.
However, a review of the documents filed with the Securities and Exchange Commission by

- EnergySolutions at the time of its initial public offering in November of 2007 make it clear that it

plans to aggressively pursue “specialized decomrmssmmng and disposal services” in both the
United States and Europe.® One of its greatest assets is its large site for disposing of LLRW
material. It is highly likely that EnergySolutions® application to import, process and dispose of
Italian LLRW is simply the first in a string that will follow if this one is approved.

I'would ask the Compact to carefully examine the situation that is unfoldmg with
EnergySolutions to determine if it serves a national purpose. It appearsthat it is exploiting a
loophole in our country’s nuclear waste regulatory framework and its agreement with the
Compact to put the United States on a path to becoming the nuclear garbage repository for the
world. I cannot believe this was the intention of the Compact when the 1998 approval was
granted. In particular, I ask the Compact to examine these matters with an eye toward the long-
term storage needs of the country and to revoke or amend the Second Amended Resolution and
Order

? General Accounting Office, “Low-Level Radioactive Waste: Disposal Availability Adequate in the Short Term,
but Oversight Needed to Identify any Future Shortfalls,” GAO-04-604, June 2004, p. 5.

* Government Accountability Office, “Low-Level Radioactive Waste Management: Approaches Used by Foreign
Countnes May Provide Useful Lessons for Managing U.S. Radioactive Waste,” GA0-07-221, March 2007, p. 24.

* There have been a total of 24 applications to import low-level radioactive waste filed with the NRC, of which six
were withdrawn or not issued, and five are pending, Some are for amounts as small as a cubic meter or a few dozen
Iulograms NRC, “Import License Spreadsheet” (copy attached).

® Prospectus of EnergySolutions, SEC Registration No. 333-141645, Nov. 17, 2007, pp. 4-5.
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Mr. Michael Garner
Febmary 1, 2008
Page 3 -

Pending completion of this effort, I ask that you indicate to the NRC that the Northwest
Compact cannot support the application by EnergySolutions to import 20,000 tons of Itahan
nuclear waste for processing and dlsposal in Utah.

If you have any questions or need additional inforrnation, please contact Edith Holleman,
counsel, Jnvestigations and Oversight Subcommittss, at (202) 225-8459, or Erica Antonson,
legislative assistant in my office, at (202) 225-4231.

Thank you for your consideration of this matter.

Sircerely,

, HAL
ART GORDON
Chairman \

Cc:  The Honorable Ralph Hali
Ranking Member
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