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BEFORE THE STATE ENGINEER OF THE STATE OF UTAH

In RE: Application to Renew Water Right :

Applications: 891285, 8974, and 891513

by HEAL Utah and Bill Adams : PROTEST
In Salt Lake and Emer@ounties :

[. Introduction

HEAL Utah and Bill Adams hereby protest the Requests for Extension of Time by the Kane
County Water Conservancy District (ODistrictO) on the follpwiater rights: 89285, 8974,
and 891513 for a total of 29,600 acfeet of water.

Il. Protesting Party

HEAL Utah is a public interest group that advocates on nuclear power, nuclear waste, and toxic
waste issues. Bill Adams is a resident of Green Rie&h, who holds water right 834. This

water rightOs source of supply is the Green River. Therefore, the parties, filing jointly, have
standing under a73-12 (2) (g).

lll. Legal Framework

Beneficial Use

A water right holder Oshall construct worksand apply the water to beneficial use within the

time fixed by the state engineer.O Utah Code Ann3aI/3(2) (a). In other words, water rights
holders have a limited time in which to put their water rights to use.

Diligence Review

If a water right lolder does not put the water right to beneficial use within the allotted time and
requests additional time to do so, the State Engineer evaluates whether the water right holder has

been diligent in attempting to put the water right to beneficial usée Ktate engineer finds
Ounjustified delay or lack of diligence in prosecuting the works to completion,O then the state



engineer can either deny the extension request entirely or grant an extension with additional
conditions. Utah Code Ann. a7812 (2) (K (i) and (ii).

Relaxed Diligence Review for Public Agencies

An important consideration is a relaxed diligence review for public agencies. The state engineer
is specifically directed to Oconsidlee holding of an approved applicatiby a public agency.

. tomeet the reasonable future water or electricity requirements of the@uoblgatisfy the

diligence requirement for the first 50 years of a water right. Utah Code Am3-27232) (j) (i).

A public agency is defined as: O(i) a public wateplupgency of the state or a political
subdivision of the state; or (ii) the Bureau of Reclamation.O Utah Code Ar&.127Q) (a) (i)
and (ii)

Public water supply agencies generally supply water to a geograpideéihed population;

political subdivsions, such as municipalities, sometimes function to provide electricity services

to their residents. It is reasonable, then, to interpret the relaxed diligence standard as applying to
a public agency that holds water rights to provide future water acuwli@ly servicesn its

capacity as a public agencyJnder this interpretation, a public agency that holds water for
purposes that aiaconsistenwith its capacity as a public agency woulat benefit from the

relaxed diligence review for those incatent purposes.

The District has requested an extension of time to file proof of beneficial use

In the present case, the District has requested additional time to put its water rights to use. As
proof of diligence, it lists having Oentered into a WRights Lease AgreementO with Transition
Power Development (TPD), a company that Oidentif[ies] and develop[s] new nuclear power plant
sites in the western United States.O

The DistrictOs stated purpose for the water rights appears to be inconsistentsigtpicity as
a public agency

Were the Kane County Water Conservancy District proposing to use the water to produce
electricity in its public capacity, as municipalities often do, that would clearly be a legitimate
exercise of due diligence as contempateder the public agency exception.

However, in this case, the District has leased the water rights to géntydprivate company,
with no indication that the resulting license or power plant would be of an essentially public
character. Will the Disict have ownership in any resulting plant? Will the District generate,
distribute, or sell the electricity produced?

While itOs not clear, it appears as though the DistrictOs intention in leasing the water rights to
TPD isnotto generate, sell, or diiute electricity as a public entity, but rather simply as a
moneymaking venture to receive lease payments from a privatghed and operated nuclear
power plant. While such an arrangement would clearly benefit the District (a public agency), the
benefcial use of producing electricity would be of an entirely private nature. 1tOs reasonable to



interpret from the context of the Utah statute that public agencies should receive leeway in
putting their water rights to use, by benefiting from a relaxegdettite review, but only if the
proposed use is consistent with the provision of water and electricity services provided by public
agenciesn their public capacities

Such a use for the water as appears to be the caféadseemoneynaking venture thragh

leasing to a private compaNywhile not inappropriate, should nevertheless be treated under the
law as gorivate venture, anahot as a public enterprise that benefits from a relaxed diligence
standard meant for public agencies discharging public service

Public agency status could be used to unfairly advantage a private company

If public agencies are allowed to lease water rights to private companies for private ventures, and
yet still benefit from a relaxed diligence review, then the fairness ctdbate is jeopardized.

Consider a hypothetical situation in which there are two companies, both of which obtain water
rights to develop a nuclear power plant site license for eventual sale to a private nuclear power
plant builder/operator. The first cgany, Company A, directly appropriates the water rights

from the state of Utah. The second company, Company B, leases water rights held by a public
agency.

In both cases, the companies develop a nuclear power plant site license and then, over a period of
60 years, attempt to locate a buyer who will purchase the site license and construct a nuclear
power plant.

Company A will be subject to a stringent diligence review by the State Engineer every 5 years.
Perhaps, after 30 years, the State Engineer wouldhat the water right should no longer be
extended and should instead bappropriated for a more imminent and assured use.

Now consider Company B. Because Company B has leased its water from a public agency, the
public agency exception could beerpreted to shield Company B from a stringent diligence
review for 50 years and mdfé not because the intended use is any different from Company
AOQs, but because a public agency is acting as an intermediary, thereby conferring Opublic
agencyO status ahdnefits to Company BOs enterprise.

In other words, two companies could propose two identical uses for water (to develop a private
nuclear site license), but the company that directly appropriates water (Company A) is subject to
stringent diligence reviesvthat could strip the water right every 5 years, while the company that
leases water rights from a Opublic agencyO (Company B) is only subjéssted diligence

reviews that basically guarantee a water right will be extended, even without substantial
progress meant to put the water right to beneficial use.

Such a result argues for the following reading of the statute: that is, the public agency exception
should apply only when a public agency holds a water riiglits public capacityfor the
reasomble future water or electricity needs of the public.

! See Utah Code Ann. a7812 (2) (j) (i) and (ii)



When a public agency holds a water right to be used for a purpose outside of its public capacity,
that water right should be subject to a stringent diligence review, rather than the relaxed
diligence eview normally designated for public agencies.

TPD could tie up 29,000 acrteet of water for up to 60 years for an essentially private )
purpose, while being shielded from stringent diligence reviews under the Opublic agencyO
exception, and receiving unfaiadvantage

As in our hypothetical example, there is every indication that TPD does not intend to build a
power plant, but hopes to develop a site license, as TPD Principal Rep. Aaron Tilton
acknowledged to th®loab Independent Times Review

The way thatveOre running our process, the decision has only been made to license. As
to whether to build or not, that can come anywhere inge20 period. It may not make
economic sense early on, depending on what is the capacity on the grid for the current
consuners and utilities.

E

And itOs a separate decision, a value decision, for building the plant. ItOs not as
straightforward a question as Oare we going to have aQ{Be¢?Exhibit A)

It is therefore reasonable to conclude that TPD may wish to contirsiedehe water rights for

up to 20 years while it attempts to license a site and then decides whether to proceed with
building a nuclear power plant or selling the license to another party who would build a power
plant.

Moreover, the Nuclear RegulatoBommission allows certain site licenses to be renewed for an
additional 40 years, meaning that these water rights could be bound up for an essentially private
purpose, while being shielded from stringent diligence reviwsip to 60 years

No other corpany that directly holds its own water rights would be able to benefit from such an
arrangement.

Without the cover of a relaxed diligence review, the District will not have met the burden of
proof of having exercised due diligence in putting the waterhtigito beneficial use

TPD does not plan to build a nuclear power plant; rather, the company hopes to develop a
nuclear plant site license. At that point, the company would still have to sell the license to a
qualified nuclear power plant builder/operaitoorder to put the water to beneficial use.

In other words, this is a speculative venture that hinges on a variety of factors including another
company one able to finance a $12 to $14 Billion capital préyeetirchasing the license from
TPD?

2 The speculative nature of this ventisainderscored by the fact thaé District has not yet filed the
necessary change application to modify the current application to coincide with the proposed nuclear
development, or to change the point of use from Lake Powell to near the town of Green River. The State



Therefore the DistrictOs action in securing a lease agreement with TPD and all of the other
actions that flow from that decision do not constitute due diligence in actually putting the water
right to use.

IV. . The extension shoulbe granted on condition that the Distict propose a new use for
the water consistent with the DistrictOs capacity as a public agency

Since the proposed uUsé.e., leasing to a private nuclear site license develbpepears to exist
outside of the DistrictOs capacity as a public agency, émerégore not subject to the relaxed
diligence standard, the District should be given an opportunity to propose a new use for the water
that falls within its capacity as a public agency. If the District proposes such a new use, the
extension should be gnted.

V. Hearing

HEAL Utah and Bill Adams request a hearing on the extension of time requested by the District
for water rights 891285, 8974, and 891513.

VI. Conclusion

Wherefore, HEAL Utah and Bill Adams respectfully request that the State Engineevefiye
Extension Request with conditions. The District has failed to meet its burden of convincing the

State Engineer that the request for a time extension should be granted.

Respectfully submitted, November 4, 2008.

Engineer noted drmilar deficiency in 2004, when the District proposed an entirely different use, to
supply water to a residential, commercial, and/or agrialltigvelopment. (See Exhibit B)
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Policy Director, HEAL Utah
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According to Transition Power Development chief executive officer Aaron
Tilton, his company isn’t working on a nuclear power plant, which may or may
not be located near Green River — they are working on a nuclear power plant
site, which may or may not be located near Green River.

“There are two major decisions to make. The first is, do we license the site?”
Tilton said. “The second is do we build the units that are now licensed? The way
that we’re running our process, the decision has only been made to license. As to
whether to build or not, that can come anywhere in a 20-year period. It may not
make economic sense early on, depending on what is the capacity on the grid for
the current consumers and utilities.”

For now, what they’re building is value, he said. “The sites will have value in
and of themselves with the license associated with them,” Tilton said. “And it’s
a separate decision, a value decision, for building the plant. It’s not as
straightforward a question as ‘are we going to have a plant?’”

While the only site Transition Power has identified for a potential nuclear power
plant is the new industrial park Emery County is developing on state School and
Institutional Trust Lands Administration property, Tilton emphasizes that it is
only one of a number of options. “We have other sites that we’re looking at as
well. Whichever site comes up with the best environmental characteristics, that’s
certainly our primary concern, and that’s where we’ll go.”

With Colorado River water rights from Kane and San Juan Counties, Transition
Power can operate anywhere from Flaming Gorge reservoir to Lake Powell.
Tilton said the company has identified an unspecified number of private parcels
where a plant could operate. The Green River site has gotten publicity because
it’s necessarily part of a public process.

That process has attracted the attention of the Healthy Environment Alliance of
Utah. John Urgo, outreach director for HEAL Utah, visited Emery County to
address the county commission and to hold a public information meeting.

“We wanted to raise some concerns about the project, but mainly to tell the
county that they’re one of the only state agencies which will have any say over
this project, then it goes to the feds,” Urgo said. “We just wanted to tell people
that, if you do have concerns, now is the time to raise them.”

Emery County economic development director Mike McCandless suggested that
HEAL Utah’s concerns are misplaced, and that there is plenty of time to address
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the issues. “Frankly, we’re an energy producing county, so it doesn’t intimidate
Emery County to have [a nuclear plant] as something being considered for the

site. But there are so many obstacles, issues, public meetings, processes before

we get to that point, it strikes me as funny that we’re having so much feedback

at this point,” McCandless said.

Tilton also said it’s still early in the planning process. “Now it’s viable. But
these are the very first stages. Licensing is five years, construction is five years.
If everything goes without a hitch, you’re still talking 10 years.” And, as he
noted, construction will be based on market forces.

However, despite the long process ahead, much of that will be at the federal
level. Transition Power has already submitted a letter of intent to the Nuclear
Regulatory Commission, and they’ll begin the licensing process in 2010 — a
process that Tilton said will cost $20 million to $30 million.

With those upfront costs, followed by billions of dollars in construction, nuclear
power plants have never lived up to the promise of “energy too cheap to meter,”
but Tilton says they can be competitive. “If you take the cost for kilowatt for
plants using nuclear as the heat source to generate energy, it’s lower than the
average cost for a coal-fired plant,” he said. “The difficulty in the ‘60s and ‘70s
was every single plant was a one-off custom plant. Every plant they built was
different than everything that had been built. That’s where the cost overruns
came.”

Today, with standardized plant designs, Tilton said costs are more predictable.
Once the plant is licensed, Transition will be able to use solid numbers to
determine its economic viability.

Urgo wonders why Emery County would want to wait through that process.
“The county has said they’re doing this because they want economic
development and job creation, and Emery County is in dire need of that,” he
said. “If this is really about economic development, why wouldn’t the county
want a more assured bet?”

According to McCandless, the county didn’t pursue nuclear power, it just
“dropped into our lap.” He’s been targeting other industries with his marketing
for the industrial park — including alternative energy.

“I have talked to photovoltaic companies, I have talked to wind companies, and
not just companies to deliver that power, but actually construction, like construct
wind towers or photovoltaic cells,” McCandless said. “You know what, every
other state in the county is targeting those same people. We want to have those
kind of alternative companies come here, but, guess what, so does everybody
else.”

In recent years nuclear power has enjoyed a shift in public perception as climate
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change has become perceived as a more immediate threat than the radiation
danger presented by nuclear waste. Prominent environmentalists such as James
Lovelock, creator of the Gaia hypothesis, have come out to insist that deploying
nuclear power immediately could stop the rise of carbon levels in the
atmosphere.

Urgo said the pace of nuclear development, especially in this country, precludes
that goal. OYou have climate change scientists saying, OWe need to do things
now, right away, this problemOs getting out of hand,00 he said. OSure, we need to
take immediate action to reduce our carbon emissions B and a nuclear reactor is
going to take 10 to 15 years to come on line, whereas the development of wind
takes much less. In 2006 the equivalent of two nuclear reactors worth of wind
power came online in the U.S., within a year. So thatOs much more rapidly
deployable.O

Still, Urgo acknowledged that his public meeting at the John Wesley Powell
Museum in Green River attracted more nuclear power supporters than detractors.
He said they see the alternative as becoming more like Moab. OWhen | was in
Green River | found the last thing they want to be is the next Moab. They donOt
want to be tourist-driven economy, but at the same time they want to keep their
small town.O

Tilton agrees that Emery County has been gracious. OThe local support has been
tremendous,O he said. Ol think people still have a few questions and it takes a
little bit of education for people to understand what nuclear power is, and what

it is not. Sometimes people think of mushroom clouds, and thatOs not nuclear
power.O

Urgo will continue his outreach efforts with Emery County residents, but he
points out that nuclear issues are larger than the footprint of a nuclear power
plant. OItOs not just an Emery County thing, it will affect people in Grand County
as well,0 he said. OBut, unfortunately, Emery County calls the shots.O

© moabtimes.com 2008
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BEFORE THE STATE ENGINEER OF THE STATE OF UTAH

IN THE MATTER OF )
APPLICATION TO APPROPRIATE ) MEMORANDUM DECISION
NUMBER 89-74 (A35818) )

Application Number 89-74 (a35818), currently in the name of Kane
County Water Conservancy District, was filed on January 15, 1964.
Subsequent to the segregation of two portions?, it is currently
proposed to appropriate 13,670.0 acre-feet of water from Lake
Powell at a point located East 300 feet from the SW Corner of
Section 3, T43S, R4E, SLB&M, to be used for steam generation in
the coal-fired Kaiparowits power plant with a rated capacity of
up to 5,000 MW. The application was approved on September 3,
1965, and proof of beneficial use was last due on November 30,

2003.

The applicant has filed a request for extension of time within
which to file proof recounting those events which have prevented
furtherance of the proposed development related to coal mining
and power generation and also asserting that the current
applicant “. . .intends to develop and hold this Water Right to
meet the reasonable future requirements of the public.”

Regarding those future requirements, the applicant details events
under which a large block of land has been put into a situation
favorable to residential, commercial and/or agricultural
development. The extension request also included an affidavit in
support executed by an agent of the prior applicant.? The
extension request was advertised in the Southern Utah News on
December 17 and 24, 2003, and was not protested.

The State Engineer notes that the current applicant appears to
qualify as a “public agency” as contemplated in statute® and can,
therefore, assert reasonable and due diligence merely by the
“holding of an approved application. . .to meet the reasonable
future requirements of the public. . .."* However, the State
Engineer notes that the approved point of diversion and
beneficial use of water under this application is not consistent
with the beneficial uses detailed in the affidavit regarding
future public needs. The applicant is advised that the district

1The original application was for an amount of 102,000 acre-feet. An
amount of 72,000 acre-feet was voluntarily withdrawn by the original
applicant; an amount of 16,330 acre-feet was segregated under Application to

Segregate 89-1285 (A35818a).

2The affidavit in support was executed by Douglas H. Smith on behalf of
AMCA Coal Leasing, Inc., a wholly owned subsidiary of ANDALEX Resources, Inc.,
which entity “donated” the subject right to the current applicant.

3§73-3-12 (1) Utah Code Ann.

4§73-3-12 (B) (j) Utah Code Ann.



MEMORANDUM DECISION
APPLICATION TO APPROPRIATE
NUMBER 89-74 (A35818)

PAGE -2-

must file a change application to modify the current application
to coincide with the developments now being planned.

The applicant is advised that extension requests must comply with
the provisions of §73-3-12, Utah Code Ann. as detailed herein and
as such may be amended in the future. Any future extension

requests must satisfy the requirements of this or other pertinent
statutes by providing the mandated documentation of due diligence

or reasonable cause for delay.

It is, therefore, ORDERED and an extension of time within which
to submit proof is GRANTED on Application Number 89-74 (A35818)
to and including September 30, 2008, with the condition that
additional requests for extension of time will be reviewed
critically and will not be granted unless they are accompanied by
the documentation required by statutes extant at the time of such

filings.

This extension is granted in accordance with the law which states:
"The construction of the works and the application of water to
beneficial use shall be diligently prosecuted to completion within
the time fixed by the State Engineer. Extensions of time ... may
be granted by the State Engineer on proper showing of diligence or
reasonable cause for delay ... In the consideration of an
application to extend the time in which to place the water to
beneficial use under an approved application, ... the State
Engineer shall deny such extension and declare the application
lapsed, unless the applicant affirmatively shows that he has
exercised or is exercising reasonable and due diligence in working

toward completion of the appropriation."

This Decision is subject to the provisions of Rule R655-6-17 of the
Division of Water Rights and to Sections 63-46b-13 and 73-3-14 of
the Utah Code Annotated, 1953, which provide for filing either a
Request for Reconsideration with the State Engineer or an appeal
with the appropriate District Court. A Request for Reconsideration
must be filed with the State Engineer within 20 days of the date of
this Decision. However, a Request for Reconsideration is not a
prerequisite to filing a court appeal. A court appeal must be
filed within 30 days after the date of this Decision, or if a
Request for Reconsideration has been filed, within 30 days after
the date the Request for Reconsideration is denied. A Request for
Reconsideration is considered denied when no action is taken 20

days after the Request is filed.

vYour contact with this office, should you need it, is with the
Cedar City Regional Office. The telephone number is (435) 586-
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4231.

Dated this 22™ day of April, 2004.

A\

Jerry D. 0lds’ P.E\) Sthte Engineer
BY: Kent L. Jones, P.E., Askistant State
Engineer for Appropriation

JDO:KEC:dd

Mailed a copy of the foregoing Memorandum Decision this 22" day of
April, 2004, to:

Kane County Water Conservancy District
190 West Center Street, Suite 200

P. 0. Box 122

Kanab, UT 84741

BY:

ana Dredge, Extensg®On Secretary




