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BEFORE THE STATE ENGINEER OF THE STATE OF UTAH  

 
 
In RE: Application to Renew Water Right : 
Applications: 89-1285, 89-74, and 89-1513 : 
by HEAL Utah and Bill Adams :                           PROTEST 
In Salt Lake and Emery Counties : 
 
 

 
I. Introduction  
 
HEAL Utah and Bill Adams hereby protest the Requests for Extension of Time by the Kane 
County Water Conservancy District (ÒDistrictÓ) on the following water rights: 89-1285, 89-74, 
and 89-1513 for a total of 29,600 acre-feet of water. 
 
II.  Protesting Party 
 
HEAL Utah is a public interest group that advocates on nuclear power, nuclear waste, and toxic 
waste issues.  Bill Adams is a resident of Green River, Utah, who holds water right 91-334.  This 
water rightÕs source of supply is the Green River. Therefore, the parties, filing jointly, have 
standing under ¤73-3-12 (2) (g).  
 
III.  Legal Framework 
 
Beneficial Use 
 
A water right holder Òshall construct works . . . and apply the water to beneficial use within the 
time fixed by the state engineer.Ó Utah Code Ann. ¤73-3-12 (2) (a).  In other words, water rights 
holders have a limited time in which to put their water rights to use. 
 
Diligence Review 
 
If a water right holder does not put the water right to beneficial use within the allotted time and 
requests additional time to do so, the State Engineer evaluates whether the water right holder has 
been diligent in attempting to put the water right to beneficial use.  If the state engineer finds 
Òunjustified delay or lack of diligence in prosecuting the works to completion,Ó then the state 



engineer can either deny the extension request entirely or grant an extension with additional 
conditions. Utah Code Ann. ¤73-3-12 (2) (k) (i) and (ii). 
 
Relaxed Diligence Review for Public Agencies 
 
An important consideration is a relaxed diligence review for public agencies.  The state engineer 
is specifically directed to Òconsider the holding of an approved application by a public agency . . 
. to meet the reasonable future water or electricity requirements of the publicÓ to satisfy the 
diligence requirement for the first 50 years of a water right. Utah Code Ann. ¤73-3-12 (2) (j) (i). 
 
A public agency is defined as: Ò(i) a public water supply agency of the state or a political 
subdivision of the state; or (ii) the Bureau of Reclamation.Ó Utah Code Ann. ¤73-3-12 (1) (a) (i) 
and (ii) 
 
Public water supply agencies generally supply water to a geographically-defined population; 
political subdivisions, such as municipalities, sometimes function to provide electricity services 
to their residents. It is reasonable, then, to interpret the relaxed diligence standard as applying to 
a public agency that holds water rights to provide future water and electricity services in its 
capacity as a public agency.  Under this interpretation, a public agency that holds water for 
purposes that are inconsistent with its capacity as a public agency would not benefit from the 
relaxed diligence review for those inconsistent purposes. 
 
The District has requested an extension of time to file proof of beneficial use 
 
In the present case, the District has requested additional time to put its water rights to use.  As 
proof of diligence, it lists having Òentered into a Water Rights Lease AgreementÓ with Transition 
Power Development (TPD), a company that Òidentif[ies] and develop[s] new nuclear power plant 
sites in the western United States.Ó 
 
The DistrictÕs stated purpose for the water rights appears to be inconsistent with its capacity as 
a public agency 
 
Were the Kane County Water Conservancy District proposing to use the water to produce 
electricity in its public capacity, as municipalities often do, that would clearly be a legitimate 
exercise of due diligence as contemplated under the public agency exception. 
 
However, in this case, the District has leased the water rights to a third-party private company, 
with no indication that the resulting license or power plant would be of an essentially public 
character.  Will the District have ownership in any resulting plant?  Will the District generate, 
distribute, or sell the electricity produced? 
 
While itÕs not clear, it appears as though the DistrictÕs intention in leasing the water rights to 
TPD is not to generate, sell, or distribute electricity as a public entity, but rather simply as a 
money-making venture to receive lease payments from a privately-owned and operated nuclear 
power plant.  While such an arrangement would clearly benefit the District (a public agency), the 
beneficial use of producing electricity would be of an entirely private nature.   ItÕs reasonable to 



interpret from the context of the Utah statute that public agencies should receive leeway in 
putting their water rights to use, by benefiting from a relaxed diligence review, but only if the 
proposed use is consistent with the provision of water and electricity services provided by public 
agencies in their public capacities.   
 
Such a use for the water as appears to be the case hereÑ as a money-making venture through 
leasing to a private companyÑ while not inappropriate, should nevertheless be treated under the 
law as a private venture, and not as a public enterprise that benefits from a relaxed diligence 
standard meant for public agencies discharging public services. 
 
Public agency status could be used to unfairly advantage a private company 
 
If public agencies are allowed to lease water rights to private companies for private ventures, and 
yet still benefit from a relaxed diligence review, then the fairness of the statute is jeopardized. 
 
Consider a hypothetical situation in which there are two companies, both of which obtain water 
rights to develop a nuclear power plant site license for eventual sale to a private nuclear power 
plant builder/operator.  The first company, Company A, directly appropriates the water rights 
from the state of Utah.  The second company, Company B, leases water rights held by a public 
agency. 
 
In both cases, the companies develop a nuclear power plant site license and then, over a period of 
60 years, attempt to locate a buyer who will purchase the site license and construct a nuclear 
power plant.   
 
Company A will be subject to a stringent diligence review by the State Engineer every 5 years. 
Perhaps, after 30 years, the State Engineer would find that the water right should no longer be 
extended and should instead be re-appropriated for a more imminent and assured use. 
 
Now consider Company B.  Because Company B has leased its water from a public agency, the 
public agency exception could be interpreted to shield Company B from a stringent diligence 
review for 50 years and more1Ñ not because the intended use is any different from Company 
AÕs, but because a public agency is acting as an intermediary, thereby conferring Òpublic 
agencyÓ status and benefits to Company BÕs enterprise. 
 
In other words, two companies could propose two identical uses for water (to develop a private 
nuclear site license), but the company that directly appropriates water (Company A) is subject to 
stringent diligence reviews that could strip the water right every 5 years, while the company that 
leases water rights from a Òpublic agencyÓ (Company B) is only subject to relaxed diligence 
reviews, that basically guarantee a water right will be extended, even without substantial 
progress meant to put the water right to beneficial use. 
 
Such a result argues for the following reading of the statute: that is, the public agency exception 
should apply only when a public agency holds a water right, in its public capacity, for the 
reasonable future water or electricity needs of the public. 
                                                 
1 See Utah Code Ann. ¤73-3-12 (2) (j) (i) and (ii) 



 
When a public agency holds a water right to be used for a purpose outside of its public capacity, 
that water right should be subject to a stringent diligence review, rather than the relaxed 
diligence review normally designated for public agencies. 
 
TPD could tie up 29,000 acre-feet of water for up to 60 years for an essentially private 
purpose, while being shielded from stringent diligence reviews under the Òpublic agencyÓ 
exception, and receiving unfair advantage 
 
As in our hypothetical example, there is every indication that TPD does not intend to build a 
power plant, but hopes to develop a site license, as TPD Principal Rep. Aaron Tilton 
acknowledged to the Moab Independent Times Review: 
 

The way that weÕre running our process, the decision has only been made to license. As 
to whether to build or not, that can come anywhere in a 20-year period. It may not make 
economic sense early on, depending on what is the capacity on the grid for the current 
consumers and utilities. 
É  
And itÕs a separate decision, a value decision, for building the plant. ItÕs not as 
straightforward a question as Ôare we going to have a plant?Õ (See Exhibit A) 
 

It is therefore reasonable to conclude that TPD may wish to continue leasing the water rights for 
up to 20 years while it attempts to license a site and then decides whether to proceed with 
building a nuclear power plant or selling the license to another party who would build a power 
plant.   
 
Moreover, the Nuclear Regulatory Commission allows certain site licenses to be renewed for an 
additional 40 years, meaning that these water rights could be bound up for an essentially private 
purpose, while being shielded from stringent diligence reviews, for up to 60 years. 
 
No other company that directly holds its own water rights would be able to benefit from such an 
arrangement. 
 
Without the cover of a relaxed diligence review, the District will not have met the burden of 
proof of having exercised due diligence in putting the water rights to beneficial use 
 
TPD does not plan to build a nuclear power plant; rather, the company hopes to develop a 
nuclear plant site license.  At that point, the company would still have to sell the license to a 
qualified nuclear power plant builder/operator in order to put the water to beneficial use. 
 
In other words, this is a speculative venture that hinges on a variety of factors including another 
companyÑ one able to finance a $12 to $14 Billion capital projectÑ purchasing the license from 
TPD.2 

                                                 
2 The speculative nature of this venture is underscored by the fact that the District has not yet filed the 
necessary change application to modify the current application to coincide with the proposed nuclear 
development, or to change the point of use from Lake Powell to near the town of Green River.  The State 



 
Therefore, the DistrictÕs action in securing a lease agreement with TPD and all of the other 
actions that flow from that decision do not constitute due diligence in actually putting the water 
right to use. 
 
IV.  The extension should be granted on condition that the District propose a new use for 
the water consistent with the DistrictÕs capacity as a public agency 
 
Since the proposed useÑ i.e., leasing to a private nuclear site license developerÑ appears to exist 
outside of the DistrictÕs capacity as a public agency, and is therefore not subject to the relaxed 
diligence standard, the District should be given an opportunity to propose a new use for the water 
that falls within its capacity as a public agency.  If the District proposes such a new use, the 
extension should be granted. 
 
V. Hearing 
 
HEAL Utah and Bill Adams request a hearing on the extension of time requested by the District 
for water rights 89-1285, 89-74, and 89-1513. 
 
 
VI.  Conclusion  
 
Wherefore, HEAL Utah and Bill Adams respectfully request that the State Engineer approve the 
Extension Request with conditions.  The District has failed to meet its burden of convincing the 
State Engineer that the request for a time extension should be granted.    
   
Respectfully submitted, November 4, 2008. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                 
Engineer noted a similar deficiency in 2004, when the District proposed an entirely different use, to 
supply water to a residential, commercial, and/or agricultural development. (See Exhibit B) 
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Nuclear plant remains a distant goal
by Ron Georg 
contributing writer
07.31.08 - 09:37 am
According to Transition Power Development chief executive officer Aaron
Tilton, his company isn’t working on a nuclear power plant, which may or may
not be located near Green River – they are working on a nuclear power plant
site, which may or may not be located near Green River.

“There are two major decisions to make. The first is, do we license the site?”
Tilton said. “The second is do we build the units that are now licensed? The way
that we’re running our process, the decision has only been made to license. As to
whether to build or not, that can come anywhere in a 20-year period. It may not
make economic sense early on, depending on what is the capacity on the grid for
the current consumers and utilities.”

For now, what they’re building is value, he said. “The sites will have value in
and of themselves with the license associated with them,” Tilton said. “And it’s
a separate decision, a value decision, for building the plant. It’s not as
straightforward a question as ‘are we going to have a plant?’”

While the only site Transition Power has identified for a potential nuclear power
plant is the new industrial park Emery County is developing on state School and
Institutional Trust Lands Administration property, Tilton emphasizes that it is
only one of a number of options. “We have other sites that we’re looking at as
well. Whichever site comes up with the best environmental characteristics, that’s
certainly our primary concern, and that’s where we’ll go.”

With Colorado River water rights from Kane and San Juan Counties, Transition
Power can operate anywhere from Flaming Gorge reservoir to Lake Powell.
Tilton said the company has identified an unspecified number of private parcels
where a plant could operate. The Green River site has gotten publicity because
it’s necessarily part of a public process.

That process has attracted the attention of the Healthy Environment Alliance of
Utah. John Urgo, outreach director for HEAL Utah, visited Emery County to
address the county commission and to hold a public information meeting. 

“We wanted to raise some concerns about the project, but mainly to tell the
county that they’re one of the only state agencies which will have any say over
this project, then it goes to the feds,” Urgo said. “We just wanted to tell people
that, if you do have concerns, now is the time to raise them.”

Emery County economic development director Mike McCandless suggested that
HEAL Utah’s concerns are misplaced, and that there is plenty of time to address
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the issues. “Frankly, we’re an energy producing county, so it doesn’t intimidate
Emery County to have [a nuclear plant] as something being considered for the
site. But there are so many obstacles, issues, public meetings, processes before
we get to that point, it strikes me as funny that we’re having so much feedback
at this point,” McCandless said.

Tilton also said it’s still early in the planning process. “Now it’s viable. But
these are the very first stages. Licensing is five years, construction is five years.
If everything goes without a hitch, you’re still talking 10 years.” And, as he
noted, construction will be based on market forces.

However, despite the long process ahead, much of that will be at the federal
level. Transition Power has already submitted a letter of intent to the Nuclear
Regulatory Commission, and they’ll begin the licensing process in 2010 – a
process that Tilton said will cost $20 million to $30 million.

With those upfront costs, followed by billions of dollars in construction, nuclear
power plants have never lived up to the promise of “energy too cheap to meter,”
but Tilton says they can be competitive. “If you take the cost for kilowatt for
plants using nuclear as the heat source to generate energy, it’s lower than the
average cost for a coal-fired plant,” he said. “The difficulty in the ‘60s and ‘70s
was every single plant was a one-off custom plant. Every plant they built was
different than everything that had been built. That’s where the cost overruns
came.”

Today, with standardized plant designs, Tilton said costs are more predictable.
Once the plant is licensed, Transition will be able to use solid numbers to
determine its economic viability.

Urgo wonders why Emery County would want to wait through that process.
“The county has said they’re doing this because they want economic
development and job creation, and Emery County is in dire need of that,” he
said. “If this is really about economic development, why wouldn’t the county
want a more assured bet?”

According to McCandless, the county didn’t pursue nuclear power, it just
“dropped into our lap.” He’s been targeting other industries with his marketing
for the industrial park – including alternative energy. 

“I have talked to photovoltaic companies, I have talked to wind companies, and
not just companies to deliver that power, but actually construction, like construct
wind towers or photovoltaic cells,” McCandless said. “You know what, every
other state in the county is targeting those same people. We want to have those
kind of alternative companies come here, but, guess what, so does everybody
else.”

In recent years nuclear power has enjoyed a shift in public perception as climate
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change has become perceived as a more immediate threat than the radiation
danger presented by nuclear waste. Prominent environmentalists such as James
Lovelock, creator of the Gaia hypothesis, have come out to insist that deploying
nuclear power immediately could stop the rise of carbon levels in the
atmosphere.

Urgo said the pace of nuclear development, especially in this country, precludes
that goal. ÒYou have climate change scientists saying, ÔWe need to do things
now, right away, this problemÕs getting out of hand,ÕÓ he said. ÒSure, we need to
take immediate action to reduce our carbon emissions Ð and a nuclear reactor is
going to take 10 to 15 years to come on line, whereas the development of wind
takes much less. In 2006 the equivalent of two nuclear reactors worth of wind
power came online in the U.S., within a year. So thatÕs much more rapidly
deployable.Ó

Still, Urgo acknowledged that his public meeting at the John Wesley Powell
Museum in Green River attracted more nuclear power supporters than detractors.
He said they see the alternative as becoming more like Moab. ÒWhen I was in
Green River I found the last thing they want to be is the next Moab. They donÕt
want to be tourist-driven economy, but at the same time they want to keep their
small town.Ó

Tilton agrees that Emery County has been gracious. ÒThe local support has been
tremendous,Ó he said. ÒI think people still have a few questions and it takes a
little bit of education for people to understand what nuclear power is, and what
it is not. Sometimes people think of mushroom clouds, and thatÕs not nuclear
power.Ó

Urgo will continue his outreach efforts with Emery County residents, but he
points out that nuclear issues are larger than the footprint of a nuclear power
plant. ÒItÕs not just an Emery County thing, it will affect people in Grand County
as well,Ó he said. ÒBut, unfortunately, Emery County calls the shots.Ó

© moabtimes.com 2008
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